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Casino, nightclub not responsible for actions of police officer 
Club did not exert control over  
officer working security, court says

Casinos, nightclubs and bars that have se-
curity generally know that when an incident 
appears to be escalating that the best strategy 
is to get law enforcement involved. In Sims, et 
al�, v� Tropicana Entertainment, Inc�, et al., No. 13-
1981 (D. N.J. 09/12/2016), the casino did just 
that as two patrons were being escorted from 
the club, but one of them then sued over injuries 
he sustained at the hands of the police officer. 

According to the complaint, a man was at-
tending a bachelor party and celebrating at a 
nightclub which is part of the Tropicana Casino 
and Hotel. In the early morning hours, the man 
and his friend were asked to leave the club for 
allegedly trying to take drinks from another 
table in the VIP lounge. The club said that the 
two refused to leave, prompting security guards 
to pick them up and carry them out of the club. 

 Language in handbook did not demonstrate intent to arbitrate 
Court affirms denial of company's 
motion to compel arbitration

By A. Michael Weber, Esq. 
A California Court of Appeal recently ruled 

that the language of a hotel employee hand-
book did not form the mutual assent needed to 
compel the arbitration of employment disputes.  
Esparza v� Sand & Sea, Inc�, 2 Cal. App. 5th 781 
(08/22/2016).  

January Esparza, a former employee at Sand 
& Sea, Inc.’s Shore Hotel in Santa Monica, 
Calif., brought claims for sexual harassment, 
sex discrimination, wrongful termination, and 
intentional infliction of emotional distress. The 
hotel moved to compel arbitration under the 
Shore Hotel's arbitration agreement.

That agreement — set forth in the employee 
handbook — states that “I [the employee] further 
agree and acknowledge that the company and 
I will utilize binding arbitration to resolve all 
disputes that may arise out of the employment 

context ... I understand and agree to this bind-
ing arbitration provision, and both I and the 
company give up our right to trial by jury of 
any claim I or the company may have against 
each other.”

The court ruled, however, that despite the 
agreement’s clear language, other provisions 
of the handbook precluded a finding that the 
employee assented to the agreement. First, the 
handbook’s initial welcome message declares 
that the manual “is not intended to be a con-
tract (express or implied), nor is it intended 
to otherwise create any legally enforceable 
obligations on the part of the [c]ompany or its 
employees.” The hotel argued that this provi-
sion was intended solely to prevent either party 
from construing it as a contract for employment, 
not to eviscerate the arbitration agreement. The 
court rejected this argument, noting that the 
broad language of the handbook prevented the 

A police officer working special security detail 
came to assess the situation and claimed that the 
man’s friend poked the officer in the chest with 
his index finger and called him an expletive. It 
ended with the officer allegedly knocking out the 
plaintiff patron with a single punch in the face.

The man and his wife brought claims against 
a casino, alleging that the club and casino are 
liable for assault and battery, negligence, and 
negligent and intentional infliction of emotional 
distress. The casino and club argued that they 
did not exert control over the police officer and 
moved for summary judgment. A district court 
granted the club and casino’s motions. 

While the doctrine of respondeat superior 
provides that an employer is liable for his em-
ployee’s wrongful acts committed within the 
scope of employment, the court found that 
because the officer was on special detail of pro-
viding additional security as a law enforcement 
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Circuit declines to rehear challenge to DOL’s tip pool rules
Dissenting judge argues that DOL 
rejected clear congressional intent

... [A] court’s 
interpretation of a 
statute trumps an 
agency’s interpre-
tation if the prior 

court’s holding de-
termined a statute’s 

clear meaning.” 
— Diarmuid 
O'Scannlain,  
circuit judge

The 9th Circuit Court of Appeals has squashed 
the hopes of a group of restaurant and lodging 
associations challenging the assertion that res-
taurants that do not take a tip credit still have 
to comply with tip rules under the Fair Labor 
Standards Act. The group petitioned the circuit 
court for rehearing en banc, but unfortunately 
for the associations, the petition was denied. 
Oregon Restaurant and Lodging Association, et al� 
v� Perez, et al�, No. 13-35765, No. 14-15243 (9th 
Cir. 09/06/2016) 

Circuit judge Diarmuid O’Scannlain, along 
with several other judges, dissented from the 
denial, finding that the court erred in inter-
preting the statute’s silence on tip credits for 
restaurants paying the full minimum wage as 
Congressional intent. 

Under the FLSA,  employers who have 
"tipped employee" can meet the minimum-wage 
requirement by either first paying employees a 
cash wage at or above the minimum or paying 
a cash wage below the minimum — in other 
words, taking a tip credit — but ensuring that 
employees receive enough tips to make up the 
difference. Many restaurants that take a tip credit 
use tip pools, where customarily and regularly 
tipped employees pool their tips. Others pay the 
full minimum and pool tips but allow tradition-
ally non-tipped workers, such as kitchen staff, 
to participate. 

Section 203(m) of the FLSA says that “if an 
employer takes a tip credit to satisfy its federal 
minimum-wage obligations, it is not allowed to 

institute a tip pool comprising both categories 
of employees.”

In Cumbie v� Woodie Woo, Inc., 596 F.3d 577, 578 
(9th Cir. 2010), the court found that a restaurant 
did not violate the FLSA by distributing some 
tip pool money to kitchen staff because it did 
not take a tip credit. 

A year later, the U.S. Department of Labor 
issued new regulations addressing tip pooling 
arrangements. The agency voiced its opinion 
that Cumbie was wrong and said its regulations 
that under the FLSA, tips could only be distrib-
uted through a valid tip pool — regardless of 
whether the employer has taken a tip credit. 

The Oregon Restaurant and Lodging Associa-
tion and a handful of associations and hospitality 
companies challenged the regulation. None of 
the employers takes a tip credit and all have 
instituted tip pools that include uncustomar-
ily tipped workers, such as kitchen workers or 
casino floor supervisors. 

O’Scannlain argued that the DOL is wrongly 
failing to follow the circuit’s 2010 ruling in 
Cumbie, noting that the “problem for the [DOL] is 
that the Supreme Court has prohibited an agency 
in its position from doing exactly that,” noting 
that a court’s interpretation of a statute trumps 
an agency’s interpretation if the prior court’s 
holding determined a statute’s clear meaning.

He further argued that because Congress made 
a deliberate choice to subject one and only one class 
of employer to regulation — namely, employers 
who take a tip credit — "the clear implication is 
that all other employers remain free to arrange their 
tip-pooling affairs without federal interference, 
just as they were before the statute was passed."   n
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Seattle passes law 
requiring scheduling 
predictability 

The Seattle City Coun-
cil unanimously adopted 
legislation that will re-
quire employers to pro-
vide more predictability 
in their schedules for shift 
workers. 

The legislation is in-
tended to address retail 
and food service employ-
ees’ unpredictable work-
ing conditions. The law 
will require employers 
to provide workers with 
a good-faith estimate of 
hours upon hiring, pro-
vide work schedules two 
weeks in advance, and 
require compensation 
for workers if their hours 
are changed or if they’re 
asked to work back-to-
back shifts that prevent 
adequate resting time.

The legislation ex-
tends to retail and quick 
or limited food service 
establishments with 
more than 500 employ-
ees worldwide, and full 
service restaurants with 
more than 500 employees 
and 40 full-service restau-
rant locations worldwide. 
Among key provisions of 
the proposal:

• Employers must give 
employees their sched-
ules 14 days in advance.  
If additional hours are 
added, an employee must 
be given one additional 
hour of “predictability pay.”

• Employees sent 
home early from a shift 
are paid for half of the 
hours not worked

•The “access to hours” 
measure requires em-
ployers to offer hours to 
current employees before 
hiring additional staff.

Seattle is the second 
municipality to institute 
such a law. San Francisco 
already has a scheduling 
law in place. 

The legislation will 
take effect July 1, 2017.   n

Jury to decide if workers were performing job or whistleblowing
Court also noted that servers spent 
just minutes on cleaning duties

Does a complaint by managers about the 
harassment of one of their employees constitute 
just another day on the job or whistleblowing? 
That was the question brought by Pippen v� Boule-
vard Motel Corp�, d/b/a Comfort Inn South Portland, 
Nos. 15-2011, 15-2012 (1st Cir. 08/31/2016).

Two former employees of a Comfort Inn 
filed a complaint against the Boulevard Motel 
Corp., which owns the inn, alleging that they 
were terminated in violation of the Maine 
Whistleblowers’ Protection Act and state hu-
man rights laws. 

The women, who worked as the executive 
housekeeper and assistant executive house-
keeper, reported an incident when a mainte-
nance worker allegedly made graphic sexual 
comments to one of their female housekeepers 
about her body. The victim also made a report 
to the inn’s general manager. During the course 
of the investigation, the women all made oral 
and written statements about the incident to the 
inn’s human resources manager. A month later, 
when the investigation had come to a close, the 
owners gave a written reprimand to the main-
tenance worker, but no other action was taken. 
About a month later, the plaintiff employees 
sent another written statement to Boulevard 
when they heard that HR had been pressured to 
protect the accused harasser. Within six months, 
both women were terminated. 

The women claimed that they were fired for 
speaking up about the harassment in violation 
of the Maine Whistleblowers’ Protection Act. 
Boulevard moved for summary judgment, and 
a district court granted the motion, holding 
that a “job duties exception” applied under the 
state’s Whistleblower laws and that the two 
women were just carrying out their job duties 
by reporting harassment. The court said that 
the letters the women later sent did not oppose 
any unlawful activity by the employer. The 
women appealed, and a circuit court reversed 
the district court’s decision.

The court held that although the district 
court relied on a job duties exception when it 
made its decision, it found that the employ-
ees could show that they engaged in activity 
protected by the state’s whistleblower act “so 
long as they can show that their initial report 

was made in opposition to the maintenance 
worker's harassment …”

Although the inn argued that the employees 
never expressed any personal opinion about the 
accused harasser’s actions or the Boulevard’s 
response, negating the requisite oppositional 
intent to state a claim under the statute, the 
court noted that one of the letters stated that 
another coworker admitted to feeling pressured 
by management about the incident. Based on 
this evidence, the court held that a reasonable 
jury could find that the women communicated 
their views through “purposive conduct” and 
reversed the district court’s decision.   n

The job duties exception
By Diana S. Barber, Esq.

The case Pippen v. Boulevard Motel is par-
ticularly interesting on two fronts. First, trial 
court held for the owner of the hotel by not 
allowing the two housekeeping executives to 
have their day in court. The court found that the 
ladies were simply doing their job by reporting 
the misconduct of the maintenance worker, 
but not truly whistleblowing under the Maine 
statute. The court’s decision did not indicate 
the reason for the termination of womens' em-
ployment or whether there were independent 
reasons for the termination. 

The motel was successful in the trial court 
based on the exception under the state whistle-
blower statute of a “job duties exception.” After 
the women appealed their case for wrongful 
termination based on the whistleblower statute, 
the same court issued a ruling on another case 
which does not allow the “broad-based job du-
ties exception.” 

The second interesting point was that the 
court was interested in hearing the case again 
and decided to throw out the summary judg-
ment and to remand the case for further pro-
ceedings, stating that a jury could reasonably 
conclude that their initial report of the harass-
ment to the motel “was made to shed light on 
and in opposition to the defendant’s potential 
illegal acts.”

 The court played it safe by allowing the 
case to proceed to a jury. The employees still 
have the burden to prove their termination was 
illegal, but the jury would then decide — not 
the judge.

Diana S. Barber, is an assistant professor 
of hospitality law and liability at the Michael A. 
Leven School of Culinary Sustainability and 
Hospitality University College at Kennesaw 
State University.   n
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CONTROL (continued from page 1)

“In hiring off-duty 
police officers, it is 
advisable to have 

a contract with the 
law enforcement 
agency specifying 
the relationship 

between the agency 
and client.” 

— Lance Foster,  
consultant 

officer, the court found that there was little to 
suggest that the club had control over the details 
of the officer’s work as a detail officer. 

The court noted that the club had the power to 
refuse an officer assigned to its detail, but could 
not affirmatively choose the officers assigned to 
the club. The officer also testified that the club 
did not exert control over the details of his work 
and that he only entered the premises to use the 
restroom or respond to a crime. 

In New Jersey, to determine a level of control, 
or whether an individual is an employee or 
"servant," the following factors are considered: 

 • The extent of control which, by the agree-
ment, the master may exercise over the details 
of the work;

• Whether or not the one employed is engaged 
in a distinct occupation or business;

• The kind of occupation and whether the 
work is usually done under the direction of the 
employer or by a specialist without supervision;

• The skill required in the particular oc-

Specify relationship with law enforcement in contracts
By Lance Foster

The lawsuit Sims v. Tropicana Entertainment 
arose from a confrontation between two groups 
of patrons at a casino nightclub. The plaintiff pa-
tron alleged the club’s security personnel “picked 
up and carried him and his friend from the club.” 
While that version of events may not be completely 
accurate, it is worth noting that security person-
nel should avoid physical interaction with patrons 
unless it is in defense of themselves or others. If 
people are asked to leave the premises and they 
refuse, the police should be called to handle the 
matter.  Club security personnel have been arrest-
ed in instances where they have been found to be  
overreacting during confrontations with patrons.

 Nightclubs typically have one or more law en-
forcement officers working off-duty. They usually 
remain outside the main entrance where patrons 
can see them, so that they are aware that there 
is a police presence as they enter the club. These 
officers provide security outside the club, and 
normally enter the club only if requested do so 
because of a crime or a patron who is asked to 
leave and refuses.  

In this case, the club had an off-duty police 
officer present who responded to see if he was 
needed as the plaintiff patron and his friend were 
being escorted out of the Club. At that point, the 
patron admitted that he poked the officer in the 

chest with his finger, causing a physical response 
from the officer that led to the patron's injuries.  
The patron’s friend then charged the officer, re-
sulting in him being knocked unconscious. 

 The issues in this case were the foreseeability 
of the patron’s injuries and the level of control 
the club had over the off-duty police officer. The 
court ruled the club had no means to foresee 
the patron's injuries. The level of control the club 
exerted over the off-duty police officer was not as 
clear cut as the foreseeability issue. 

Normally, in hiring off-duty law enforcement 
officers, the client simply tells the law enforcement 
agency what they need the officer for, and the 
agency then assigns and maintains supervisory 
control over the officer. The client, in this case the 
club, does not tell the officer how to perform his 
duties. The court in this case ruled that the officer 
was a contractor and that the club did not exercise 
control over him.

This case was in New Jersey, but the ruling 
concerning the control of off-duty police officers 
could have been different in other states. In hiring 
off-duty police officers, it is advisable to have a 
contract with the law enforcement agency speci-
fying the relationship between the agency and 
client.

 Lance Foster is the owner of Security Associ-
ates, Inc., in Tampa, Fla.   n

cupation;
• Whether the employer or the workman 

supplies the instrumentalities, tools, and the 
place of work for the person doing the work;

• The length of time for which the person 
is employed;

• The method of payment, whether by the 
time or by the job;

• Whether or not the work is a part of the 
regular business of the employer;

• Whether or not the parties believe they are 
creating the relation of master and servant; and

• Whether the principal is or is not in business.
In this case, the court found that the mere 

fact that the casino and club could request a 
different officer to work at the club or ask the 
detail officer for help with disorderly patrons 
was not enough to establish control over the 
details of the officer’s job. 

Likewise, the court held that the man failed 
to show that the casino was guilty of negligent 
training, supervising, disciplining, hiring, or 
emotional distress because the officer and the 
club lacked a master-servant relationship.   n
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House passes bill to 
delay implementation 
of DOL salary rules

The U.S. House of 
Representatives has vot-
ed to delay by six months 
the implementation of 
sweeping overtime and 
wage rules from the U.S. 
Department of Labor that 
are scheduled for enact-
ment on Dec. 1, 2016. 
The bill passed 246-177, 
largely on party lines. 

The legislation, in-
troduced by Rep. Tim 
Walberg, R-Mich., was 
supported by numerous 
business groups who 
argued that the DOL did 
not give them enough 
time to comply with the 
rules, which doubles the 
exempt minimum salary 
threshold and has been 
projected to cost U.S. 
businesses more than $1 
billion the first year alone. 

Several business 
groups and 21 states had 
filed a lawsuit seeking to 
stay the implementation 
of the rule, and another 
bill had previously been 
introduced in the House 
seeking a three-year 
push-back of the rule. 

The National Federa-
tion of Independent Busi-
nesses, a vocal opponent 
of the DOL rule, says that 
it does not believe the sal-
ary threshold increase will 
result in increased pay for 
employes, but will instead 
"result in the limiting of 
employee hours and di-
minished career growth 
opportunities. 

The change must now 
be approved by the Sen-
ate. A companion bill was 
introduced by Sen. James 
Lankford, R-Okla., in the 
Senate for consideration. 
But President Barack 
Obama has threatened 
to veto the bill even if it 
passes in both houses.   n

Resort’s noise did not exceed statutory limits, court says

When neighbors complained about noise at 
a high-end resort, the resort worked hard to 
accommodate the neighbors. Despite a lawsuit 
filed by the neighbors, their efforts paid off 
when a California appeals court affirmed a trial 
court's dismissal of the neighbors' request for 
an injunction. Mendez, et al� v� Rancho Valencia 
Resort Partners, LLC, No. D067899 (Cal. Ct. App. 
08/26/2016).

The neighbors of a resort filed a complaint 
alleging that the resort’s outdoor events consti-
tuted a private nuisance and sought to enjoin 
he resort from continuing outdoor events that 
would cause noise to travel to the neighbor’s 
property and disturb them. 

The resort, which is a five-star property and 
approximately 45 acres in a predominantly 
residential neighborhood, opened in 1989. On 
one side of the main building is a croquet lawn, 
which is used to accommodate large outdoor 
events, including weddings. 

The plaintiff neighbors own a 6,800 square 
foot home about 600 feet from the croquet 
lawn, and were aware of the resort when they 
purchased the home in 2000. In 2004, the neigh-
bors began making noise complaints. In 2010, 
Rancho Valencia Resort Partners purchased 
the property, and in 2012, they closed the re-
sort to commence renovations and met with 
surrounding neighbors to detail the measures 
the resort was taking to mitigate noise on the 
croquet lawn. These included positioning the 
stage to ensure that sounds were directed away 
from the neighboring property; purchasing a 
distributive sound system, removable sound 
barrier and sub-woofer to reduce bass sounds; 
implementing a sound monitoring system with 
decibel monitors at the property line; requiring 
that live bands use earpieces rather than speak-
ers directed back toward the band; and ending 
all outdoor events by 10 p.m.

In December 2012, a trial court issued a 
preliminary injunction prohibiting the resort 
“from generating any noise whatsoever” on 
its property in excess of the county’s statutory 
limits. The resort halted outdoor events, but after 
studying noise levels, the resort again began 
hosting events on the croquet lawn in May 2013. 

The neighbors alleged that the resort cre-

ated a private nuisance, was negligent, and 
intentionally and negligently caused them 
emotional distress. 

After a bench trial, the court held that an 
injunction was not warranted and that the 
resort’s outdoor events did not generate noise 
exceeding the statutory limit and were not so 
unreasonable as to create a private nuisance.

The neighbors appealed, arguing that the trial 
court erred by declining to issue an injunction 
prohibiting the resort from emitting noise from 
its property that was audible to the neighbors. 
However, an appeals court affirmed the trial 
court’s decision.  

Although the neighbors argued that the 
resort unlawfully used its property because of 
its impact on neighbors, per county ordinance, 
the court disagreed, finding that the law “allows 
words to be understood outside the boundaries 
of the … property.” The court also dismissed the 
neighbors’ argument that they were entitled to 
equitable relief because the zoning ordinance 
does not declare that any violation of it is a “pri-
vate nuisance” entitling a private party to relief. 

The court found that the trial court did not 
err in holding that the noise from the property 
did not constitute a violation of the county’s 
noise ordinance because the court did consider 
a great number of factors — including decibel 
monitor records and the neighbors’ own journal-
ing of the noise — in making the determination 
that the noise generated from the croquet lawn 
complied with the sound level limits set by the 
county and were not disturbing, excessive, or 
offensive.   n

Court says resort did not cause 
neighbors emotional distress Calif. private nuisance laws

The California Supreme Court outlined the 
elements of an action for private nuisance 
in San Diego Gas & Electric Co. v. Superior 
Court (1996). First, an individual must prove 
an interference with his use and enjoyment 
of his property. Second, the invasion of the 
individual's interest in the use and enjoyment 
of the land must be substantial and cause the 
person to suffer "substantial actual damage." 

Finally, the interference with the individual's 
protected interest must not only be substantial, 
but it must also be deemed to be unreasonable 
and be "of such a nature, duration or amount 
as to constitute unreasonable interference with 
the use and enjoyment of the land."   n
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formation of any “legally enforceable obligation,” not just 
employment contracts.

Second, there was no place for employees to sign on 
to the arbitration agreement itself. Instead, the handbook 
contained only an acknowledgment of receipt, which stated 
that the employee received the handbook, and that he or 
she is expected to read it within a week. Absent from this 
acknowledgment form, the court found, was any explicit 
statement that the employee would abide by the arbitra-
tion agreement. Instead, the acknowledgment character-
ized the handbook as “designed to provide information 
to employees ... regarding various policies, practices and 
procedures that apply to them including our Arbitration 
Agreement.” 

The court added that the acknowledgment recognized 
that the employee would not have read the contents of 
the handbook — including the section with the arbitration 
agreement — at the time it was signed. The court, therefore, 
could not assume that the employee agreed to be bound 
by an agreement that she had not yet read.

The court was equally unmoved by the hotel's argu-
ment that the employee's continued employment after 
the week-long deadline by which she was to read the 
handbook constituted her implied intent to be bound by 
the agreement. In rejecting this argument, the decision 
distinguished the present facts from other cases where 
express language of the handbook deems voluntary con-
tinued employment as a knowing acceptance of all the 

Make sure arbitration agreements are signed
The courts generally favor arbitration where the existence 

of a valid arbitration agreement is undisputed.
The Sand & Sea case differs from another arbitration 

dispute, Gonder v. Dollar Tree Stores, Inc. 144 F.Supp.3d 
522 (S.D.N.Y. 2015), where the court granted the employer's 
motion to compel arbitration. However, the circumstances in 
the case were slightly different.

In the Dollar Tree case, the employee claimed that she 
did not recall agreeing to arbitration. However, the company 
used CareerLaunch to manage its hiring paperwork, and 
the employee used the paperwork portal and electronically 
signed several documents, including the agreement to arbi-
trate employment disputes. 

The court also found that the arbitration agreement made 
clear that the Dollar Tree's offer of employment was condi-
tioned on and made in consideration of the agreement's 
execution.

It is important for employers to ensure that employees are 
aware of arbitration agreements and acknowledge in writing 
that they have read the agreement and agreed to arbitrate 
employment disputes.   n

terms and conditions of employment. See Gonder v� Dollar 
Tree Stores, Inc� 144 F.Supp.3d 522 (S.D.N.Y. 2015).

No such language existed in Sand & Sea’s handbook, said 
the court. In fact, the handbook disavowed the formation of 
any “legally enforceable obligation." 

A� Michael Weber is a shareholder in the New York City office 
of Littler Mendelson, P�C� and a member of the firm's board of 
directors.   n
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Texas Roadhouse 
restaurant to pay $1.4M 
to settle EEOC suit

The owner and opera-
tor of Columbus Texas 
Roadhouse restaurant 
will pay $1.4 million and 
furnish significant eq-
uitable relief to settle a 
class sexual harassment 
suit filed by the U.S. Equal 
Employment Opportunity 
Commission.

The EEOC alleged 
in a complaint that East 
Columbus Host, LLC and 
management company 
Ultra Steak, Inc., victim-
ized a group of female 
employees as young as 
17 years old by subjecting 
them to sexual harass-
ment and then retaliating 
against them for com-
plaining.

According to EEOC's 
lawsuit, the manager of 
the restaurant harassed 
12 women and teen girls 
working in front-of-the-
house positions. They 
claimed that the endured 
unwelcome touching, hu-
miliating remarks about 
their and other females' 
bodies, and pressure for 
sexual favors. 

Although the compa-
nies' owners received 
multiple complaints about 
the manager's abusive 
conduct throughout his 
employment, the EEOC 
claimed they failed to take 
prompt, effective action to 
put a stop to the abuse. 
The man was fired in May 
2011 when he was seen 
on a surveillance video 
touching a 17-year-old 
female employee in his 
office during work hours.

In addition to the 
$1.4 million in monetary 
relief to the victims, the 
five-year consent decree 
requires the company to 
put in place an electronic 
recordkeeping system to 
track all gender discrimi-
nation and retaliation 
complaints of any kind.   n

Hotel accommodated employee even though she wasn’t disabled
Court held that worker presented 
no evidence that she was disabled

A hotel easily obtained summary judgment in 
a lawsuit filed a an employee alleging disability 
discrimination, showing that even though the 
employee wasn't disabled it made every effort to 
accommodate her needs. Casanova v� Wyndham 
Grand Rio Mar Beach Resort and Spa, No. 13-1945 
(PG) (D. P.R. 09/09/2016)

An employee of a resort filed a complaint 
against her employer, alleging that she was 
discriminated against because of a disability. 
The employee began working for the hotel 
in 1996 answering internal and external calls 
and following up on guest requests. During 
her tenure with the hotel, the employee was 
diagnosed with fibromyalgia, carpal tunnel 
syndrome, hyperactive bladder, depression, 
anxiety and other conditions, takes a variety 
of medications, and must use the bathroom 
frequently. Although she often misses work 
because of her conditions, she acknowledged 
that the hotel accommodated her leave requests, 
which surpass those of her peers. 

In August 2013, the employee accused her 
supervisor of harassing her by asking about 
her medical condition, stating that her leave 
request was excessive, and telling her that it 
was not good for her to be absent. She also 
claimed that her supervisor told her that she 
was inconsiderate and unprofessional after she 
was tardy and made the comment “one more 
…” which she implied meant that she would 
be terminated if she was tardy or absent again. 
However, she did not complain of discrimina-
tion or harassment at the meeting. 

In August 2013, the employee received a 
coach and counseling memorandum because 
of her tardy incidents. That same month she 
requested the use of the lobby restroom — the 
use of which is prohibited by personnel subject 
to immediate discharge — because of her blad-
der condition. Her supervisor requested that 
she provide medical documentation for the 
accommodation, and though she only presented 
a letter stating that she had a hyperactive blad-
der, the accommodation was granted. 

The employee continues to work at the hotel 
and has not suffered an economic harm or loss.

A district court dismissed the employee’s 
claims. Regarding her Americans with Dis-

abilities Act charge, the court found that the 
woman “produced no evidence whatsoever” 
that she was disabled. Even if she had been 
able to show that she suffered from a disability, 
she failed to show that her employer knew of 
her disability yet failed to accommodate her. 

She also failed to show that her employer 
failed to accommodate her need for leave, 
finding that the employee did not propose any 
special accommodation for leave, but rather is 
asking the court to allow her to “receive absolute 
immunity shielding her from all disciplinary 
measures based on workplace misconduct that 
may, or may not be related to a potentially quali-
fying disability under the ADA.” Likewise, the 
court found no evidence that she was denied 
the use of the lobby bathroom, even though 
she did not produce sufficient documentation 
for an accommodation. 

She also failed to show that she was retaliated 
against for engaging in the protected activity 
of complaining to HR since she is still in her 
position and has not been terminated, demoted, 
transferred or evaluated negatively as a result 
of her complaint.   n

HLaw Glossary

Disability discrimination 
When there is an absence of direct evidence 

of disability discrimination in a case, an indi-
vidual who is alleging discrimination under the 
Americans with Disabilities Act may chose to 
prove discrimination indirectly, in which the per-
son must show that she

• Has a disability under the ADA; 
• Is able to perform the essential functions 

of her job, with or without reasonable accom-
modation; 

• Was discharged or subjected to an adverse 
employment action based, in whole or in part, 
on her disability. 

To meet the first requirement, an individual 
must qualify as an individual with a disability 
under the ADA. A disability is defined as a physi-
cal or mental impairment that substantially limits 
one or more major life activities of an individual; 
a record of such impairment; or being regarded 
as having such impairment. 

In Wyndham, the employee failed to show 
she suffered an impairment that substantially 
limited a major life activity.   n 
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Business group challenges OSHA’s walk-around rule in court  
Whether the Occupational Safety and Health Administration’s walk-around rule will be en-

forced may now be up to the courts to decide, now that the National Federation of Independent 
Businesses has filed a lawsuit challenging the agency’s rule. 

The agency’s “walk around” rule, which 
OSHA announced without the traditional notice 
and comment period, expands upon the former 
rule providing that a representative of a company 
and a representative of employees accompany 
investigators on inspections to allow a third 
party — a non-employee who is deemed reason-
ably necessary to the conduct of an effective and 
thorough physical inspection of the workplace 
— to tag along. OSHA released this change in a 
2013 interpretation letter. 

Although the regulation cites safety engineers 
and industrial hygienists as examples of such 
“reasonably necessary” third parties, a union 
representative can also be automatically quali-
fied as a “reasonably necessary” participant in an 
OSHA workplace inspection, even if the business 
is not unionized and regardless of any technical 
or other relevant expertise the representative 
may or may not have.

Attorneys for the Pacific Legal Foundation, which are representing the NFIB in the lawsuit, 
argue that the rule “essentially provides cover for what amounts to trespassing by union officials” 
and gives union representatives an opportunity to intrude on public workplaces and confront 
non-union employees. The lawsuit accuses OSHA of violating the Administrative Procedures 
Act, arguing that the 2013 letter did not merely interpret, but actually constituted a substantive 
change, and was therefore subject to a notice and comment period before implementation. 

“The walk around rule has nothing to do with worker safety and everything to do with intimi-
dating independent business owners,” said Karen Harned, executive director of the NFIB Small 
Business Legal Center. “This is purely and simply a bully tactic on the part of the government 
for the benefit of unions. I can’t think of a more intimidating circumstance for a small business 
owner than to have a federal inspector show up with an outside union agent whose goal is to 
solicit complaints and organize the workers.” 

The NFIB also stated that one of its members, a non-unionized small business in Texas, was 
bullied and had organized labor representatives show up four times as part of OSHA inspections.  

Eric Conn, a founding partner of Washington D.C. law firm Conn Maciel Carey, PLLC, says the 
hospitality industry needs to be on particularly high alert about this issue because the very first 
attempt by OSHA and organized labor to capitalize on OSHA’s new interpretation involved the 
Service Employees International Union, which accompanied OSHA inspectors to an inspection 
at three facilities under contract with a non-union janitorial services employer.

“Since union representatives have now started accompanying OSHA agents to inspections, 
employers need to make their managers aware of this possibility and prepare them how to re-
spond,” he says. “It is very important for employers to take control of the situation before the 
inspection begins.”

John Martin, shareholder in the Washington D.C. office of Ogletree Deakins, says that if the NFIB 
prevails, union organizers will have to find another way to gain access to nonunion worksites. 

"If OSHA prevails, the ruling may embolden other unions to use the 2013 letter as a device to 
organize nonunion companies,” he says. “However the district court rules, the decision is unlikely 
to become the final word on the matter."   n

You can tell OSHA ‘No’
A lawsuit may have been filed challenging 

the Occupational Safety and Health Admin-
istration’s walk-around rule, but as of right 
now, the agency’s 2013 letter interpreting 
walk-around procedures is in effect. But that 
doesn’t mean a company should necessarily 
permit a union representative to tag along on 
an inspection. 

“Employers should consent to the OSHA 
inspection, but decline to allow any non-OS-
HA representative third parties to participate,” 
says Eric Conn, founding partner of Conn Ma-
ciel Carey, PLLC in Washington, D.C. “Make it 
clear that you are not refusing OSHA’s request 
to inspect the workplace, but you are exercis-
ing your rights as a property owner to exclude 
uninvited third parties with no governmental 
purpose.”   n
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