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I N S P E C T I O N S

O S H A E M P L O Y E E R E P R E S E N TAT I V E P O L I C Y

Employers need to be aware of a new possibility that union representatives may attempt

to accompany OSHA compliance officers during workplace inspections, including at work-

places where the union has not been elected to represent the employees.

What Can Employers Do if OSHA Brings a Union Representative on an Inspection?

BY ERIC J. CONN

T he Occupational Safety and Health Act authorizes
a ‘‘representative of the employer and a represen-
tative authorized by [the employer’s] employees’’

to accompany the OSHA agent during an inspection of
the workplace (29 U.S.C. § 657(e)). The OSH Act speci-
fies that the purpose of including these representatives
is to help OSHA conduct an effective workplace safety
inspection.

However, OSHA’s implementing regulations, specifi-
cally 29 C.F.R. § 1903.8(c), require that the employees’
representative must himself be an employee of the em-

ployer, unless the individual participation is ‘‘reason-
ably necessary to the conduct of an effective and thor-
ough physical inspection of the workplace.’’ The regu-
lation focuses on the third party’s technical expertise by
listing ‘‘industrial hygienist [and] a safety engineer’’ as
examples of nonemployee representatives who may
qualify under 29 C.F.R. § 1903.8(c).

On April 5, 2013, OSHA published a formal Interpre-
tation Letter (dated Feb. 21, 2013) ignoring the lan-
guage of 29 C.F.R. § 1903.8(c) and expressly permitting
employees at a worksite without a collective bargaining
agreement to designate a union representative as their
personal representative during an OSHA inspection.
The Interpretation Letter not only flies in the face of the
plain meaning of 29 C.F.R. § 1903.8(c), but it also con-
tradicts:

1) the OSH Review Commission’s Rules of Proce-
dure;

2) the National Labor Relations Act (NLRA); and
3) OSHA’s Field Operations Manual (FOM).
Section 9 of the NLRA explains that only a union se-

lected by a majority of employees for the purposes of
collective bargaining can be considered an authorized
employee representative. OSHA’s 2013 Interpretation
Letter disregards this provision and purports to allow a
union that has not been selected by a majority of em-
ployees, or even by more than one employee, to repre-
sent all of the employees during an OSHA inspection.
Similarly, the OSH Review Commission’s rules of pro-
cedure at 29 C.F.R. 2200.1(g) state that an ‘‘authorized
employee representative means a labor organization
that has a collective bargaining relationship with the
cited employer and that represents affected employ-
ees.’’
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Field Operations Manual.
Likewise, OSHA’s own Field Operations Manual and

its predecessor, the Field Inspection Reference Manual,
include a section about inspection representatives, and
refer to ‘‘Employees Represented by a Certified or Au-
thorized Bargaining Agent’’ and ‘‘Employees Repre-
sented by a Certified or Recognized Bargaining Agent,’’
respectively. The FOM also instructs OSHA inspectors
what to do in situations where there is ‘‘No Certified or
Recognized Bargaining Agent,’’ and that is to determine
whether other ‘‘employees’’ could represent the inter-
ests of their co-workers or to conduct interviews with a
reasonable number of employees.

Finally, OSHA’s FOM instructs inspectors to avoid in-
serting themselves into labor-management relations.
Through this Interpretation Letter, OSHA has created
an environment where that restraint may not be pos-
sible, especially since the new policy provides unions
with unprecedented access to new workplaces and em-
ployees, possibly during an organizing campaign or
even before.

In addition to being a strained reading of the appli-
cable regulation, and contradicting the NLRA, OSHRC
regulations and OSHA’s operations manual, the 2013
Interpretation Letter also appears to violate the Admin-
istrative Procedure Act. The APA requires agencies that
are planning to change a rule to provide the public with
adequate notice and an opportunity to comment on the
rule change. OSHA did not do that here. The agency
changed this substantive rule by way of an Interpreta-
tion Letter without providing the public with any notice
or opportunity for comment.

SEIU Tests Policy.
After OSHA issued this interpretation, the employer

community anxiously waited to see if and how OSHA
and organized labor would change the landscape of
OSHA inspections. The reality is, there have been very
few attempts thus far by unions to join OSHA during in-
spections at nonunion workplaces. We are aware, how-
ever, that in October and November of 2013, union rep-
resentatives from Service Employees International
Union attempted to accompany OSHA inspectors dur-
ing inspections at three facilities under contract with
Professional Janitorial Services, a nonunion employer.
We understand that the employer successfully excluded
the union representatives from those inspections, fol-
lowing some of the steps outlined below.

Written Procedure for Managers.
First, employers should have a written procedure in

place that their local managers can follow. This proce-
dure should include asking what prompted the inspec-
tion and whether anyone else will accompany the
OSHA agent during the inspection. If anyone else is

planning to accompany the OSHA agent, the local man-
ager should:

(1) Obtain the third party’s identity, his employer or
organization affiliation, and his intentions or purpose
for participating in the inspection.

(2) Ask if, how, and how many employees or set of
employees requested or selected the third party to rep-
resent during the inspection.

(3) Inquire of OSHA whether the third party has
some special skill or background required to assist the
inspector and what that might be.

After getting this information, the local manager
should ask the OSHA inspector to wait while the man-
ager obtains direction from senior management or the
company’s OSHA counsel on how to proceed.

Second, employers should consent to the OSHA in-
spection (unless there is some reason to refuse the in-
spection in general), but should decline to allow any
non-OSHA representative, especially a union represen-
tative at a nonunion site, from entering the premises
and participating in the OSHA inspection. Make it clear
that you are not refusing OSHA’s request to inspect the
workplace, but you are exercising your rights as prop-
erty owners to exclude uninvited third parties with no
governmental purpose. OSHA will then have to choose
between: (a) proceeding with the inspection without the
union representative; or (b) going to a federal district
court to seek a warrant to proceed with the union rep-
resentative in tow.

Challenging the Warrant.
Finally, if OSHA decides to go to the district court to

obtain a warrant, it is likely to be successful because the
warrant application process is ex parte (meaning, the
employer will not be present to raise objections), and
because judges are quite deferential to OSHA during
warrant applications. If the OSHA agent returns to the
facility with a warrant, the local manager should again
consent to the inspection by OSHA, but also again deny
entry to the union representative. In that circumstance,
employers have two options:

(1) The employer can go proactively to the district
court that issued the warrant, and file a motion to quash
or amend the warrant based on the legal analysis sum-
marized above; or

(2) The employer can wait to see whether OSHA ini-
tiates a contempt of warrant proceeding, a process by
which OSHA tries to enforce the warrant by order (and
possible sanctions) of the district court, and if OSHA
does, then the employer appears to defend itself in that
proceeding by arguing that the warrant is invalid for the
reasons summarized above.

Since union representatives have started accompany-
ing OSHA agents to inspections, employers need to
make their managers aware of this possibility and pre-
pare them how to respond. It is very important for em-
ployers to take control of the situation before the in-
spection begins.
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