
 

 
California Employment Law Update for 2019 

 
In the final days of California’s 2018 legislative session, and the end of his term, Governor Jerry 
Brown has signed into law a variety of employment bills, including a flurry of new legislation 
seeking to bolster the state’s workplace harassment laws in the aftermath of the #MeToo 
movement.  Conn Maciel Carey LLP provides this summary of key new employment laws 
impacting California private sector employers.  Unless otherwise indicated, these new laws just 
took effect on January 1, 2019. 
 

#MeToo Legislation 
 

Expanded Anti-Harassment Training Requirements 
 

Existing law requires that employers with 50 or more employees provide at least two hours of 
sexual harassment training to all supervisory employees within six months of the individuals 
becoming supervisors, and at least once every two years thereafter.  Covered employers must 
provide classroom or other effective interactive training that incorporates the topics of sexual 
harassment and abusive conduct as well as harassment based on gender identity and expression 
and sexual orientation.   
 
Senate Bill (SB) 1343 broadly expands the harassment training requirements to small employers 
and for the first time requires training of non-supervisory employees.  Specifically, by January 1, 
2020 employers with 5 or more employees must provide sexual harassment training of at least 
two hours to supervisory employees and of at least one hour to all non-supervisory employees.  
While generally employees must be trained within six months of the assumption of their 
positions, beginning January 1, 2020 seasonal and temporary employees must be trained within 
30 days after hire or within 100 hours worked, whichever occurs first.  Covered employers must 
continue to provide sexual harassment training once every two years.   
 

Limits on Confidentiality of Settlement Agreements 
 

SB 820 prohibits any provision within a settlement agreement that prevents disclosure of 
“factual information” related to certain claims of sexual assault, sexual harassment under Civil 
Code section 51.9 (business relationship) and workplace harassment and discrimination based 
on sex, and other related claims filed in a civil or administrative action.  Such provisions entered 
into on or after January 1, 2019 will be void.  Yet, at the request of the claimant, a settlement 
agreement may include a provision shielding the identity of the claimant and all facts that could 
lead to the discovery of the claimant’s identity.  In addition, SB 820 expressly recognizes that a 
settlement agreement may preclude disclosure of the amount paid in settlement of a claim. 
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Limits on Non-disparagement Clauses and Releases in Employment Agreements 
 
SB 1300 imposes limitations on employment agreements designed to strengthen the protections 
from workplace discrimination and harassment under California’s Fair Housing and 
Employment Act (FEHA).  Specifically, the law makes it unlawful for an employer to require an 
employee to release a claim under FEHA, as a condition of employment or continued 
employment or in exchange for a raise or bonus.  The bill also prohibits employers from requiring 
an employee to sign a non-disparagement agreement or other agreement preventing the 
employee from disclosing information pertaining to sexual harassment or “any other unlawful 
or potentially unlawful conduct.”  Such agreements are now unenforceable.   
 
However, these new restrictions do not apply to negotiated settlement agreements resolving any 
underlying FEHA claim that has been filed by an employee in court, before an administrative 
agency, or through an alternative dispute resolution forum or an employer’s internal complaint 
process. 
 
In its prefatory declaration of intent, this legislation rejects the federal court decision, Brooks v. 
City of San Mateo 229 F.3d 917 (9th Cir. 2000), by asserting that a single incident of harassing 
conduct is sufficient to deny summary judgment and will result in the case proceeding to trial if 
the harassing conduct has unreasonably interfered with the employee’s work performance or 
created an intimidating, hostile or offensive work environment.  The legislation also rejects the 
appellate court decision in Kelley v. Conco Companies, 196 Cal.App.4th 191 (2011), by finding the 
legal standard for sexual harassment should not vary by type of workplace and that it is 
irrelevant a particular occupation may have been characterized by a greater frequency of 
sexually related commentary or conduct in the past.  
 

Limits on Waivers of Right to Testify 
 
Assembly Bill (AB) 3109 provides that any provision within a contract or settlement agreement 
entered into on or after January 1, 2019 is void and unenforceable, if it waives a party’s right to 
testify in an administrative, legislative, or judicial proceeding concerning alleged criminal 
conduct or sexual harassment, even though the party has been required or requested to attend 
the proceeding pursuant to a court order, subpoena, or written request from an administrative 
agency or the legislature.   
 

Expansion of Privilege Protections for Communications Regarding Sexual Harassment 
 
AB 2770 expands the scope of communications that are considered privileged and therefore 
protected from civil action, including certain communications concerning the job performance 
or qualifications of an applicant for employment that are made by a current or former employer 
to a prospective employer. Under this new law, the protected communications include 
complaints of sexual harassment by an employee, without malice, to an employer based on 
credible evidence and communications between the employer and interested persons regarding 
a complaint of sexual harassment.   
 
More specifically, AB 2770 authorizes a current or former employer to answer, without malice, 
whether the employer would rehire an employee and whether a decision to not rehire is based 
on the employer’s determination that the former employee engaged in sexual harassment. 
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Additional Training Requirements 
 

New Training on Human Trafficking for Hotels 
 

SB 970 amends the FEHA to require hotels and motels (but not bed and breakfast inns) to 
provide at least 20 minutes of classroom or other effective interactive training regarding human 
trafficking awareness to employees likely to interact or come into contact with victims of human 
trafficking.  Such employees include those who have reoccurring interactions with the public, 
including an employee who works in a reception area, performs housekeeping duties, helps 
customers in moving their possessions, and drives customers.  For those employed as of July 1, 
2019, this training must be provided by January 1, 2020.  Thereafter, each new employee who is 
likely to interact or come into contact with victims of human trafficking must be trained within 
six months of obtaining the position at issue.  After January 1, 2020, training must be repeated 
once every two years.  The new statute provides guidance on what should be included in the 
training, including key definitions, guidance on how to identify individuals at risk for human 
trafficking, and reporting.   
 

Workplace Safety Developments:  California Adopts E-Recordkeeping Rule 
 
Federal OSHA’s Rule to “Improve Tracking of Workplace Injuries and Illnesses” (aka the E-
Recordkeeping Rule) requires small employers that operate in certain “high hazard industries” 
and all large employers to proactively submit their electronic injury and illness data to OSHA 
through a web portal – the Injury Tracking Application (“ITA”).  California finally adopted an E-
Recordkeeping Rule of its own, tracking the federal OSHA E-Recordkeeping Rule.  On 
September 19, 2018, the governor signed AB 2334 largely in response to fed OSHA’s recent 
proposal to eliminate the requirement for large employers to submit 300 Log and 301 Incident 
Report data. 
 
Approximately one month later on October 18, 2018, Cal/OSHA then published an emergency 
proposed regulation intended to temporarily adopt and implement the federal OSHA E-
Recordkeeping Rule’s data submission requirements.  The Cal/OSHA emergency regulations 
were approved by the California Office of Administrative Law and officially went into effect on 
November 1, 2018. 
 
The regulations amend Title 8 of the California Code of Regulations sections 14300.35 and 
14300.41.  However, since the California regulations were approved as emergency regulations, 
Cal/OSHA will now proceed with the formal rulemaking process. 

 
Who must submit injury data? 

 
Covered establishments are required to submit 300A data through federal OSHA’s ITA portal 
by the deadlines specified in the emergency regulation.  The following workplaces are covered 
by the rule: 
 

1. Establishments with 250 or more employees who are subject to Cal/OSHA 
recordkeeping requirements, unless specifically exempted by section 14300.2 of Title 8 
of the California Code of Regulations; 

2. Establishments with 20 to 249 employees in designated industries listed in Appendix H; and 
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3. Establishments notified by Cal/OSHA to submit injury data. 
 

When Must Covered Establishments Submit 300A Data? 
 
California imposed a “catch-up” provision to collect FY2017 300A data even though the rule 
was adopted after federal OSHA’s deadline for 2017 data.  Specifically, covered establishments 
in California were required to submit FY2017 300A data by December 31, 2018.  Covered 
establishments also have a short turnaround time to submit FY2018 300A by March 2, 2019. 
 

Cal/OSHA Resurrects Obama-era Recordkeeping Statute of Limitations Rule 
 
In other injury and illness recordkeeping news, AB 2334 goes even one step further by 
resurrecting a former controversial Obama-era safety and health rule.  Notably, the bill includes 
a provision that impacts the statute of limitations for issuing recordkeeping citations.  Despite 
the Cal/OSHA Appeals Board decision in Key Energy Services (DAR-15-0255-0256), which held 
that Cal/OSHA cannot cite employers for failing to record injuries and illness if the violation took 
place more than six months before the citation was issued, AB 2334 seeks to establish 
recordkeeping violations as continuing violations, so as to expand the statute of limitations for 
such violations for the entire five-year period the record must be kept. 
 

Shared Liability for Wage and Hour Violations 
 

Clarification of Existing Law Regarding Construction Contractors’ Liability for Subcontractors’ 
Wage Claims 

 
Previously, California added Section 218.7 to the Labor Code, making construction contractors 
liable for wage claims against subcontractors.  For contracts entered into on or after January 1, 
2018, the law requires a “direct contractor” making or taking a contract in the state for “the 
erection, construction, alteration, or repair of a building, structure, or other private work,” to 
assume, and be liable for, specified debt owed to a wage claimant that is incurred by a 
subcontractor who is acting under, by, or for the direct contractor.  A direct contractor’s liability 
is limited to any unpaid wage, fringe or other benefit payment or contribution, including interest 
owed, but it does not extend to penalties or liquidated damages.  The law also requires a 
subcontractor, upon request from the direct contractor, to provide information regarding the 
subcontractor’s work on the project and its employees’ payroll records.  A direct contractor can 
withhold disputed sums upon the subcontractor’s failure to provide the requested information. 
 
Now California has passed AB 1565 to clarify that in order for a direct contractor to withhold 
disputed sums, the contractor must specify in the contract with the subcontractor the documents 
and information that must be provided.  The bill took effect on September 19, 2018.   
 

Liability of Customers of Port Drayage Motor Carriers for  
Wage Violations 

 
SB 1402 extends liability to customers of any port drayage motor carrier (those transporting 
cargo or equipment to or from a port in California) for labor law violations of the carrier 
employer.  The bill, which adds Section 2810.4 to the Labor Code, applies to customers with 25 
or more employees and includes customers that directly or indirectly engage a carrier.  There is 



Page 5 | CLIENT ALERT | LABOR • EMPLOYMENT | CONN MACIEL CAREY 
 

an exception for customers that hire a motor carrier whose employees are covered by a bona 
fide collective bargaining agreement meeting certain requirements. 
 
Under this new law, the Division of Labor Standards Enforcement (DLSE) is responsible for 
posting a list on its website of port drayage motor carriers with any unsatisfied final court 
judgment, tax assessment, or tax lien.  Once a motor carrier appears on the list, a customer of 
that carrier will share all civil legal responsibility and civil liability for services obtained after 
that date.  This means the customer will be jointly and severally liable with the carrier for future 
labor law violations.  While the carrier is subject to notice requirements, a carrier’s failure to 
provide notice is not a defense to a customer’s liability.   

 
Expanded Protections for Lactation Accommodation,  

Immigration Status, and Military Status 
 

New Requirements for Lactation Accommodations 
 

AB 1976 expands existing requirements for employers to accommodate an employee desiring to 
express breast milk for the employee’s infant child.  Employers are now required to make 
reasonable efforts to provide an employee with use of a room or location (other than a 
bathroom), in close proximity to the employee’s work area, for the employee to express milk in 
private.  There are additional provisions for temporary lactation locations, for agricultural 
employers, and for employers who can demonstrate the general requirement would impose an 
undue hardship.  

 
New Limits on Admissibility of Immigration Status 

 
SB 785 expands the limits on admissibility of a person’s immigration status.  Specifically, the bill 
prohibits the disclosure of a person’s immigration status in open court by a party unless that 
party requests an in camera hearing and the presiding judge determines that the evidence is 
admissible.  The bill went into effect on May 17, 2018 and remains in effect until January 1, 2022.   
 

Prohibition Against Discrimination of Members of Military to Include the Reserves 
 

SB 1500 expands existing prohibitions of discrimination against members of the military or 
naval forces.  Existing law prohibits discrimination in employment by virtue of being a member 
of the military or naval forces, performing ordered military duty or training, or accepting a 
warrant or commission for service.  In addition, members cannot be refused entrance to public 
entertainment, places of amusement, and other specified business establishments because they 
wear their organization’s uniform.  Specifically, SB 1500 amends Military and Veterans Code 
section 394 to extend such protections to members of the federal reserve components of the 
Armed Forces of the United States and members of the State Military Reserve.   
 

More on the Equal Pay Front 
 

Clarification of Scope of Equal Pay Law and Salary History Inquiries 
 

AB 2282 expands and clarifies changes made to the state’s equal pay laws in recent years.  Under 
existing law, generally an employer may not rely on the salary history of an applicant for 



Page 6 | CLIENT ALERT | LABOR • EMPLOYMENT | CONN MACIEL CAREY 
 

employment as a factor in determining whether to offer employment or what salary to offer.  
Existing law also requires an employer, upon reasonable request, to provide the position’s pay 
scale to an applicant for employment.   
 
This bill confirms that employers are not prohibited from asking applicants for employment 
their salary expectations.  This bill also clarifies that employers need only provide pay scales to 
applicants, upon their request, who have completed at least one interview, and that for this 
purpose pay scale means “a salary or hourly wage range.”  
 
Finally, the bill clarifies that an employer may make a compensation decision based on a current 
employee’s existing salary as long as any wage differential resulting from that compensation 
decision is justified by one or more specified factors, for example, a seniority or merit system.   
 

New Exceptions to Wage and Hour Requirements for the Petroleum, Motor Carrier and 
Construction Industries 

 
Exception from Rest Break Requirements for the Petroleum Industry 

 
AB 2605 creates a temporary exception from rest breaks required under Industrial Welfare 
Commission Wage Order 1, regulating the manufacturing industry, for certain employees in 
safety-sensitive positions at petroleum facilities.  The Wage Order, as construed by Augustus v. 
ABM Security Services, 2 Cal. 5th 257 (2016), requires nonexempt employees to be relieved of all 
duties during rest periods, including the duty to remain on call or carry radios or other forms of 
instant communication.   
 
Under this new law, employees holding safety-sensitive positions (as defined) at a petroleum 
facility need not be relieved of all duties during rest periods, to the extent they are required to 
carry and monitor a communication device, such as a radio or pager; respond to emergencies; or 
remain on the premises to monitor the premises and respond to emergencies.  Such employees 
would still be owed a make-up rest period reasonably promptly after the circumstances that led 
to the interruption have passed or, if circumstances do not allow such make-up period, one 
additional hour of pay at the employee’s regular rate of pay for any rest break which was 
interrupted or which the employee was forced to miss.   
 
This law only applies to employees covered by a valid collective bargaining agreement where the 
agreement expressly meets certain requirements.  The bill went into effect on September 20, 
2018 and remains in effect until January 1, 2021. 
 

Exception from Rest Break Requirements for Certain Commercial Drivers 
 

AB 2610 allows a commercial driver employed by a motor carrier transporting nutrients and 
byproducts from a licensed commercial feed manufacturer to a customer located in a remote 
rural location to commence a meal period after 6 hours of work, rather than after 5 hours.  For 
this exception to apply, the regular rate of the driver must be no less than one and one-half times 
the state minimum wage and the driver must receive overtime compensation.   
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Temporary Carve-out from PAGA Liability for the Construction Industry 
 

AB 1654 creates a temporary carve-out from the Labor Code Private Attorneys General Act 
(PAGA) actions for employees working in the construction industry under a valid collective 
bargaining agreement in effect any time before January 1, 2025.  The collective bargaining 
agreement must meet certain requirements and contain specific provisions, including grievance 
and binding arbitration procedures to redress violations.  This law remains in effect until January 
1, 2028. 
 

Minimum Wage Ordinances 
 

As of January 1, 2019, the state’s minimum wage is $11 for employers with 25 or fewer 
employees and $12 per hour for employers with 26 or more employees.  The following 
municipalities have enacted minimum wage ordinances that exceed the state minimum: 
 

City Standard Minimum Wage Effective 1/1/19  
Belmont $13.50 
Berkeley $15.00   
Cupertino $15.00 
El Cerrito $15.00 
Emeryville $15.00 (55 or fewer employees), and $15.69 

(56 or more)   
Los Altos $15.00 
Los Angeles City $12.00 (25 or fewer employees), $13.25 (26 

or more), and $16.10 (for hotels w/ 150 or 
more rooms, as defined)   

Los Angeles County  
(unincorporated areas) 

$12.00 (25 or fewer employees), and $13.25 
(26 or more employees)   

Malibu $13.25   
Milpitas $13.50   
Mountain View $15.65 
Oakland $13.80  
Palo Alto $15.00 
Pasadena $12.00 (25 or fewer employees), and $13.25 

(26 or more employees)  
Richmond $15.00 
San Diego $12.00 
San Francisco $15.00   
San Jose $15.00 
San Leandro $13.00  
San Mateo $15.00 
Santa Clara $15.00 
Santa Monica $12.00 ($25 or fewer) $13.25 (26 or more 

employees), and $16.10 (for hotel workers) 
Sunnyvale $15.65 
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Takeaways for Employers 
 

As a result of these legislative developments, we recommend that California employers take the 
following steps: 
 

• Develop a plan for complying with new training requirements, as applicable. 
• Update lactation accommodation and anti-harassment policies.   
• Review employment agreements to ensure that employees are not releasing any 

potential claims of discrimination, harassment or retaliation actionable under the FEHA, 
or being precluded from disclosing information pertaining to such claims.   

• Review settlement agreements for violative nondisclosure provisions related to claims of 
sexual harassment, sexual assault and harassment and discrimination based on sex.   

• Modify job application forms and hiring procedures to comply with restrictions on asking 
about salary history and provide for the disclosure of a position’s pay scale upon request.  
Ensure managers and supervisors are trained on the proper hiring procedures including 
permissible interview questions. 

 
For more information on this update, please contact Andrew J. Sommer at 
asommer@connmaciel.com.  
 
 
Andrew J. Sommer 
Partner, Labor • Employment Practice Group 
Conn Maciel Carey LLP 
415-268-8894 
asommer@connmaciel.com 
 
Last Updated January 7, 2019  
 
 
 
 
 
 
 
 
 
_________________________________________________________________________________________________________ 
Conn Maciel Carey’s national Labor & Employment Practice Group represents employers in all 
aspects of the employment relationship.  The firm works to create dynamic solutions for difficult 
workplace challenges facing employers. Our litigators defend employers in lawsuits filed in both 
federal and state courts.  We also advise unionized and non-unionized workplaces regarding 
management’s rights under federal labor law.  For more information, please visit 
www.connmaciel.com. 
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